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Court of Appeals of the District of Colombia. 


No. 2897. 


The District of Columbia, &c., Appellant, 

vs. 

The Georgetown Gas Light Co., &c. 


a Supreme Court of the District of Columbia. 

No. 57025. At Law. 

The Georgetown Gas Light Company, a Corporation, Plaintiff 

VS. 

The District of Columbia, Defendant. 

United States of America, 

District of Cohimtria, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings bad, in the above-entitled cause, to wit: ' 

1 Amended and Substituted Declaration. 

Filed October 25, 1915. 

In the Supreme Court of the District of Columbia. 

No. 57025. At Law. 

The Georgetow n Gas-Light Company, a Corporation, Plaintiff 

vs. ’ 

The District of Columbia, Defendant. 

The Plaintiff, The Georgetown Gas-Light Company, a Commercial 
Manufacturing Corporation, created by and organized and operating 
under an Act of the Congress of the United States, sues the De¬ 
fendant. the District of Columbia, a Municipal Corporation, created 
by an Act of the Congress aforesaid, for money payable bv the 
said defendant to the plaintiff, for monev bad and received bv the 
defendant for the use of the plaintiff, for that, by the fifth paratrranh 
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of section six of an Act of Congress, approved July 1, 1902, provid¬ 
ing for the imposition and collection of personal taxes for the use 
of the defendant, the District of Columbia, and since then and still in 
force, it was enacted as follows, to wit: 

“Each national hank as the trustee for its stockholders, through 
its president or cashier, and all other incorporated banks, and trust 
companies, in the District of Columbia, through their presidents or 
cashiers, and all gas, electric lighting, and telephone companies, 
through their proper officers, shall make affidavit to the board of per¬ 
sonal-tax appraisers on or before the first day of August each year as 
to the amount of its or their gross earnings for the preceding year 
ending the thirtieth day of June, and shall pay to the collector of 
taxes of the District of Columbia per annum on such gross 
2 earnings as follows: Each national bank, and all other in¬ 
corporated banks, and trust companies, respectively, six per 
centum; each gas company, five per centum; each electric lighting, 
and telephone company, four per centum. And in addition thereto 
the real estate owned by each national or other incorporated bank, 
and each trust, gas, electric lighting and telephone company in the 
District of Columbia shall be taxed as other real estate in said 
District: Provided. That street.railroad companies shall continue to 
pay the four per centum per annum on their gross receipts and 
other taxes as provided by existing law, and insurance companies 
shall continue to pay the one and one-half per centum on premium 
receipts, as provided by section six hundred and fifty of the Code 
of the District of Columbia. That so much of the Act approved 
October first, eighteen hundred and ninety, entitled “An Act to 
provide for the incorporation of trust, loan, mortgage, and certain 
other corporations within the District of Columbia*' as is inconsistent 
with the provisions of this section is hereby repealed.” 

That heretofore, to wit, before the first day of August, 1913, the 
plaintiff, in oliedienee to the said Act of Congress, through its proper 
officer, made affidavit, to the board of personal-tax appraisers as to 
the amount of its gross earnings for the preceding year ending June 
thirtieth. 1013. showing the said gross earnings to amount to the 
sum of $97,719.58. That thereafter, to wit. on January 8, 1914, 
William P. Richards, the Assessor of the District of Columbia, for 
and in behalf of said defendant, called upon the plaintiff for a state¬ 
ment showing how the plaintiff arrived at the said sum of 
$97,719.58, and the plaintiff, on to wit, the 12th day of January, 
1914, furnished to said Assessor said statement in the following 
words and figures: 


3 “Wm. P. Richards, Esq., Assessor District of Columbia, 
Washington, D. C. 

Dear Sir: We have your request of January 8th, 1914, calling 
for a statement showing the gross receipts derived from the sale of 
gas. also its by-products, and the amount of the various items enter¬ 
ing into the cost of the materials for the manufacture of gas. 

Herewith please find the information requested: 
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Receipts: 


Sale of Gas for Municipal Purposes. 
Pre-paid Gas Sales.. 

Commercial Gas Sales 

Sale of Gas to Other Gas Corporations. 

$12,071.13 
7.393.00 
109,583.83 
10,358.54 

Revenue from the Sale of By¬ 
products : 


Sale of Gas Coke. . . . 

$16,740.95 

3,551.18 

856.78 

Snle of Gas Tar.. 

Sale of Ammoniac/al Liquor 


$139,406.50 


Cost of Materials Used in 
Making Gas: 

Purifying Materials. 

Boiler Fuel. 

Water.* 

Coal Carbonized. 

Generator Fuel . 

Water Gas Oil. 7 . 7 . 7 .*.’..’.*.* .* 

Gas from Other Sources... 


$21,148.91 

$160,555.41 


$308.72 
4,528.22 
481.21 
24.217.90 
10,152.08 
22,859.58 
672.70 


- $63,220.41 

Revenue from Other Sources. ^^ 384 58 

Gross Earnings.$97,719.58 

As you will no doubt recall the statute makes “Gross Earnings” 
the basis of taxation and we therefore found and reported the cross 
earnings as $9/,719.58 by deducting the cost of materials as shown 
herein from gross receipts as stated.” 

And the plaintiff says that the said sum of .$03,220.41 monev so 
siient for the said raw materials purchased as aforesaid, 'was 
4 money taken from its capital, which capital was composed 
in part of such part of its earnings theretofore added to its 
capital as remained to it after providing for the payment of all 
(l'<uges and expenses including real and personal taxes for and dur¬ 
ing the year in which said earnings had accrued, and of dividends 
on its capital stock. 

That thereafter, on to wit, February 17, 1914, the hoard of per¬ 
sonal tax appraisers of the District of Columbia, sent to plaintiff a 
notice statmg that said board believing, from the bast information 
it could procure that plaintiff’s said return was made upon a mis¬ 
understanding of the law, had levied an assessment against plain- 
tiff m the sum of $160,993.99, the tax of five per cent levied P upon 
which amounted to $8,047, and that plaintiff had the right of appeal 
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from this action of the said board to the Board of Personal Tax Ap¬ 
peals, within fifteen days after delivery of said notice. That plain¬ 
tiff duly appealed to said Board of Personal Tax Appeals, and on 
to wit, the — day of March, appeared before said Board, by its offi¬ 
cers and its legal advisor and counsel, to present and did present its 
reasons for appeal; and the decision thereon, sustained the appraisal 
appealed from. That thereafter, to wit, on May 1. 1914. Ben L. 
Prince. Collector of Taxes for the District of Columbia, in behalf of 
said defendant, made demand upon plaintiff for the payment of the 
said sum of $8,047. That thereafter, to wit. on May \ 5. 1914, the 
plaintiff, through its proper officers, made unconditional tender to 
the said Collector of Taxes, of the sum of $4,885.98. in cash in legal 
tender money of the United States, in payment of five per cent upon 
$97.719.5s. the amount of plaintiff's gross earnings as stated in 
plaintiff s said affidavit and response to said Assessor, but the said 
Collector of Taxes for the District of Columbia, refused to accept 
said sum, though requested to do so, and plaintiff was com- 
5 polled to retain the same in its custody. Thereafter, on to 
wit. June 8. 1914, the said Collector of Taxes for the District 
of Columbia, in behalf of the said defendant, and at its special in¬ 
stance and request, sent to plaintiff a notice in the following words 
and figures: 

“Commissioners of the District of Columbia, 

Office of the Collector of Taxes, 

Ben L. Prince, Collector. 

Washington, .Tune 8, 1914. 

Mr. Charles P. Williams. Secretary Georgetown Gas Light Co., Wash¬ 
ington. D. C. 

Dear Sir: The tax books of the District of Columbia, show that 
there is a personal tax bill assessed against the Georgetown Gas Light 
Co., for the year ending June 80. 1914. payable in May 1914, 
amounting to $8,047.00. with a penalty of one per centum, amount¬ 
ing to $80.47, in all $8,127.47. 

This bill, with penalty, is still unpaid, and this letter is to notify 
you that, unless payment is made of the above total on or before 
Monday. June 15th. 1914. T shall use the means which the law 
affords me in the collection of personal taxes by distraint of sufficient 
goods and chattels found within the District of Columbia and belong¬ 
ing to the Georgetown Gas Light Co. to satisfy this claim and the 
costs that may accrue. 

T desire also to call your attention to the fact that the law gives me 
the authority, for want of such goods and chattels to levy upon and 
sell the estate and interest in real estate of the Georgetown Gas Light 
Co., in the District of Columbia. This authority T shall exercise if 
the above tax be not paid as demanded. 

Very respectfully, 




BEN L. PBINCE, 
Collector of Taxes , D. C.” 
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6 And the plaintiff says that under the threats and duress 

of the said defendant in said notice contained and not of its 
tiee will, hut solely to prevent the seizure of its property and the 
consequent impairment and suspension of its corporate’functions 
i . \« oulnevl tahlv result from such seizure of its property, the 
plaintiff paid to the defendant, through the said Collector of taxes 
he said sum of $8,127.47. being the sum of $3,241.49, in excess of 
the amount which defendant was entitled to receive of and from 
plaintiff as the personal tax due by plaintiff at the time of said pay- 
ment, the plaintiff then and there protesting against and denying 
the validity of said demand and exaction and of the defendant’s 
right to receive the said $3,241.49, in a communication in writing 
delivered to said Collector, accompanying the act of payment, a copy 
whereof being also delivered to the Commissioners of the District of 
Columbia, at the said time of payment, together with a written notice 
to said Commissioners of plaintiff’s involuntary payment of «aid 
demand under the threats and duress aforesaid, said communications 
being in the words and figures following: 

“Ben L. Prince. Esq., Collector of Taxes for the District of Columbia. 

Dear Sir. The Georgetown Gas-Tight Company has received your 
letter of the 8th instant, addressed to it, through its Secretary, 
Charles P. W illiams, enclosing a bill against this Company, claimed 
by you to he due as personal taxes to the District of Columbia for 
the year ending June 30, 1914. in the sum of $8,047, to which is 
added a sum claimed as penalty amounting to $80.47. for the 
/ alleged failure of this Company to pay its personal tax on or 
before May 31, 1914, the total of said hill being $8,127.47, 
notwithstanding the fact that on the 20th day of May, 1914. this 
Company, through its President and Secretary, unconditionally ten¬ 
dered _to you, in legal tender money of the United States the sum of 
$4,885.98, the amount which it conceded to he due. which you re¬ 
fused to accept. 

In your letter claiming the sum of $8,127.47, you state that “unless 
payment is made of the above total on or before Monday, -Tune 15th, 
1914. I shall use the means which the law affords me in the collection 
of personal taxes by distraint of sufficient goods and chattels found 
v\ ithin the District of Columbia and belonging to the Georgetown 
Gas-Light Co. to satisfy this claim and the costs that may accrue.” 

Said letter also stated that in the event of an insufficiency of goods 
and chattels being found you will levy upon and sell the real estate 
of this Company in the District of Columbia. 

This Company denies that it owes the said sum of $8,127.47 for 
personal tax, or any sum in excess of $4,885.98, heretofore tendered 
to and refused by you. and protests against the said sum demanded 
by you as being unlawful. 

Nevertheless, as this Company is without lawful means of pre¬ 
venting your threatened seizure of its goods and chattels, and as such 
seizure would so seriously impair the operations of the Company as to 
diminish, if not totally to prevent the exercise of its corporate func¬ 
tions of supplying gas for the public and private lighting with which 
it is charged by law, it, hereby, under the duress of your threatened 
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invasion of its private property rights, and solely to prevent 
8 such seizure of its goods and chattels, necessary to the per¬ 
formance of its corporate functions and duties, now remits 
to you, under denial of. and protest against, your right to demand 
or receive the same, the said sum of $<8,127.47, and hereby notifies 
and warns you that you accept the same at your peril and that it will 
immediately institute judicial proceedings for the purpose of re¬ 
covering $0,241.49. the amount demanded by, and paid under duress 
to you. as Collector of Taxes for the District of Columbia, in excess 
of the sum for which this Company is justly liable under the law. 
And it further notifies you that in making this payment, under the 
duress and imposition of the threats aforesaid, it does not waive any 
of its rights of action against you. personally or officially, for your 
said actions in the premises. 

Yerv respect full v, 

THE GEORGETOWN GAS-LIGHT CO., 
By ROBERT D. WEAVER, President.” 


“To the Commissioners of the District of Columbia. 



Gentlemen: The Georgetown Gas-Light Company herewith en¬ 
closes copv of a letter this day delivered to Ben L. Prince. Esq., Col¬ 
lector of Taxes, for the District of Columbia, to whom it has paid 
for the use of the District of Columbia, as therein stated, under duress, 
$8,127.47 being $8,241.49 in excess of the amount to which the Dis¬ 
trict of Columbia is entitled, for personal taxes from this Company, 
and hereby notifies vou that unless the said sum of $8,241.40 is 
forthwith refunded to The Georgetown Gas-Light Company, this 
Company will immediately institute judicial proceedings to recover 
tiie said sum as having l>een unlawfully demanded, exacted 
0 and received and paid by this Company under the duress of 
threatened seizure of its goods and chattels. 

Yerv resivcctfullv, 

THE GEORGETOWN GAS-LIGHT C0„ 
By ROBERT D. WEAYER, President.” 


Yet the plaintiff says that the said defendant, through the said 
Collector, exacted and demanded the said sum of $0,127.47, from 
plaintiff under the threats and duress aforesaid and accepted the same 
and converted the same to its own use without lawful right and with¬ 
out any consideration to plaintiff therefor and against the will of the 
plaintiff who paid the same under and by reason of the threats and 
duress aforesaid. 

Wherefore, and by reason of the premises, an action hath accrued 
to the plaintiff to recover from the said defendant the said sum of 
$3,241.40, and therefore it brings this suit. 

And the plaintiff claims from the defendant the sum of $3,241.40, 
with interest thereon from the loth day of June, 1014, besides the 
costs of this suit. 

WM. G. JOHNSON, 

Attorney for Plaintiff. 
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Demurrer. 

Filed October 25, 1915. 

******* 

Xow comes the defendant, the District of Columbia, by its attor- 
ne\s, and demurs to the amended declaration herein filed, for that 
1. fhe said declaration does not set out the cause of action en- 
... 11 to r ? ( ‘ over against the defendant. 

sai(1 amounts alleged to have been paid by the 
• , P f ntlff for raw materials were paid out of the gross earn- 
^ ol the company which gross earnings were properly subject 

were deducted < 0r ‘'° before the ex Pen<l>tures for » materials 

d. I hat no mistake in the assessments of the plaintiff is shown 
in and by said declaration. 

C. H. SYME, 

F. II. S., 

F. H. STEPHENS, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Monday, October 25, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 


I pon motion of plaintiff by its Attorney of record in open Court 
cave is hereby granted to file an amended and substituted declara¬ 
tion in tins cause, and said amended and substituted declaration is 
accordingly filed; thereupon defendant by its Attorneys of record 
in open Court file a demurrer to said amended and substituted decla¬ 
ration ; whereupon the demurrer coming on to be heard, it is con¬ 
sidered by the Court that said demurrer be, and hereby is overruled- 

thereupon the defendant now in open Court says that it will stand 
upon ?anl demurrer. 

Thereupon it is considered that the plaintiff herein recover against 
the defendant herein the sum of Three thousand, two hundred and 
forty one and 49/100 dollars ($3,241.49), with interest thereon 
from the loth day of June, 1914, being the money payable 
11 bv said defendant to plaintiff by reason of the premises, to- 

gether vith the costs of suit, to be taxed bv the Clerk and 
have execution thereof. 

The defendant by its Attorneys of record in open Court, notes 
an appeal to the Court of Appeals of the District of Columbia. 
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Assignment of Errors. 

Filed October 27, 1915. 

******* 

Now conies the defendant, the District of Columbia, and assigns 
for error in the above entitled cause, 

1. The Court erred in granting judgment for the plaintiff. 

2. The Court erred in ruling that the amount spent by the plain¬ 
tiff for raw materials were not part of the gross earnings of the 
company. 

3. The Court erred in ruling that the amount spent by the plain¬ 
tiff for raw materials in the conduct of its operations should be 
chargeable to capital and not to gross earnings. 

C. II. SYME, 

F. II. S., 

F. II. STEPHENS, 

Attorneys for the Defendant. 


Designation of Record. 


Filed October 27, 1915. 

* * * 


The Clerk of the Court will please prepare a transcript of the 
record in the above entitled case in the Court of Appeals consisting 
of, 

1. The amended declaration herein filed. 

2. The demurrer thereto. 

3. The judgment entered by the Court in favor of the 

12 plaintiff. 

4. The defendant’s appeal. 

5. The assignment of errors. 

6. This designation. 

C. H. SYME, 

F. II. S., 

F. H. STEPHENS, 

Attorneys for Defendant. 


13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 57025 at Law, wherein 
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and* ThTKct Co, "^7’ ? is Plaintiff, 

iv£ ES«°? Srit'U £S d ""'- “* “™ ™"“" ; 

In testimony whereof, 1 hereunto subscribe my name and affix 

&Sdd£5 of Washin ^ n - in -a 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

•>S^ d °TI?, d tv", ^7 D^rict of Columbia Supreme Court. No. 

Gas Lic it C A-c Cblwmbia, *<• appellant, vs. The Georgetown 

Nov « l<m ’ n C ? 1 u - rt ir of , Ap P e ? Is > Dls tnct of Columbia. Filed 
JNo\. o, 1.11.). Henry \\. Hodges, clerk. 
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|onri of | wra ls, |islrict o| Columbia. 


OCTOBER TERM, 1915. 


No. 2897. 


DISTRICT OF COLUMBIA, a Municipal Corporation 

Appellant 


vs. 


GEORGETOWN GAS LIGHT COMPANY, a Corpora¬ 
tion. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia awarding judgment in favor of 
the Georgetown Gas Light Company in the sum of $3- 
241.49 with interest from June 15, 1914, illegally exacted 
from the company as part of a personal tax under the act 
of July 1, 1902, which imposes a tax upon gas companies of 
nve per cent on the gross earnings. 

For the year ending June 30, 1913, the company, on 
lh 




j u lv 10. 1913, made a return to the assessors of the District 
of Columbia of its gross earnings in the sum of $97,719.58. 
On January 8. 1914, at the request of the assessor, the com¬ 
pany made a further return of $63,604.99. The increased 
amount was the cost of raw material used by the company in 
the manufacture of gas, and claimed by it to be not a part 
of its gross earnings and not subject to taxation (h., p. 3). 
The company tendered the tax upon $97,719.58, which ten¬ 
der was refused (R., p. 4), and a penalty of one per cent 
was added to the tax upon the failure of the company to pay 
the whole tax when due. r l he penalty was $80.47, and the 
amount of the tax upon the cost of raw materials was $3,- 
101 .02, a total of $3,241.49, for which the company recov¬ 
ered judgment. 

An amended declaration was filed, substantially like the 
original, differing in the statement found on page three of 
the record: 

“The plaintiff says the said sum of $63,220.41, 
money so spent for the said raw materials purchased 
as aforesaid was money taken from its capital, which 
capital was composed in part of such part of it-" earn¬ 
ings theretofore added to its capital as remained to 
it after providing for the payment of all charges and 
expenses including real and personal taxes tor and 
during the year in which said earnings had accrued, 
and of dividends on its capital stock. ’ 

A demurrer was filed to the declaration, which the court 
overruled. The defendant elected to stand on its demurrer, 
and judgment was accordingly entered for the plaintiff in 
the sum of $3,241.49, with interest from June 15, 1914. 

from which defendant appealed. 

There is a statement in the declaration of what composed 
the ‘‘raw materials used by the plaintiff in the manufacture 
of <ras (R., p. 3), and exemption is also claimed for “Purify¬ 
ing Materials/’ “Boiler Fuel,” “Water,” and “Generator 
Fuel” (R., p. 3), in addition to coal and oil. 
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ARGUMENT. 


I n ( l° r paragraph five of section six of the act of July 1 
1002 (32 Stat., 617): ’ 


All 


gas 


■ ; , * companies, through their 

pro|>e r officers, shall make affidavit to the board of 
personal-tax appraisers on or Wore the first day of 
.August each year, as to the amount of its * * * 

Kross earnings for the preceding year ending the 
tlmtieth day of .Tune, and shall pay to the Collector 
of I axes of the District of Columbia per annum on 
such gross earnings as follows: * * * e . M .], 

company, five ]ier cetnum. ' 


T he question arises: 

Are the "gross earnings” of the company the total amount 

i receives from the sale of gas, or is it the total amount less 
the cost of raw materials? 


If the cost of material should be deducted, why not the 
cost of labor? Why not, also, the cost of appliances neces¬ 
sarily used in manufacture? Material, labor, and machinery 
are essential, and equally essential, to produce a manufac¬ 
tured article. An almost infinite variety of things are pro¬ 
duced through the agency of these three essentials. The 
absence of any one would result in a failure to produce. Yet 
i the cost of these be deducted from the moneys derived 
from the sale of the finished article, the remainder is net 
earning?, not gross. It will probably be conceded that the 
deduction of either material or labor would be a step toward 
the ascertainment of net earnings. Why raw materials 

should be regarded as of more importance than either labor 
or appliances is not explained. 





Supreme Court Cases. 


The Supreme Court of the United States has had occa¬ 
sion, in a number of cases, to consider what is meant by 
earnings, gross earnings, and net earnings, and a careful 
study of these cases is very important in detennining what is 
meant by the term “gross earnings’’ in the act of 1902, now 
under consideration. 

In Union Pacific Railroad Company vs. United States, 99 
U. S., 402, the question was what were the “net earnings” of 
the company. The statute provided that— 

“After said road is completed, until said bonds and 
interest are paid, at least five per cent of the net earn¬ 
ings of said road shall also be annually applied to the 
payment thereof,” 

that is, to the payment of the Government loan. The court 
said: 

“IT. The question next arising is, What are the 
‘net earnings’ for five per cent of which the company 
became liable to account, and in what manner are 
they payable? 

“In the first place, they are the ‘net earnings of the 
road’; that is, the net earnings of the road as a rail¬ 
road. including the telegraph. They have nothing 
to do with the income or profits of the company as a 
holder of public lands. The proceeds of this source 
of income are no part of the earnings of the road. 
These earnings, however, must be regarded as em¬ 
bracing all the earnings and income derived by the 
company from the railroad proper, and all the ap¬ 
pendages and appurtenances thereof, including its 
ferry and bridge at Omaha, its cars and all its prop¬ 
erty and appxoratus legitimately connected with the 
railroad. 

“In the present case, but little difficulty is presented 
in determining what are the proper earnings of the 
road, except in one particular. The company insists 
that the compensation accruing to it for services per- 







r f h< i £o Ver , nrn< ; r ] t ’ under the sixth section 
of the act of 1862, should not be estimated among 

the eaenmgs „f the road, in taking an account of net 

earnings upon which to calculate the five per cent in 

question. 1 hat compensation is not receivable by 

the company,—does not come into its hands,—at 

l ogo not recmvable by it according to the act of 

anniLi * ,;y ns dlrcct< ' f, !’>’ the sixth section to be 
applied to the payment of subsidy bonds. After giv- 

aftL in <lref ', tl0n ’ tlle f ction Proceeds to add, that 
Tn er. t road . w completed. ‘until said bonds and 
mleicst are paid five per centum of the net earnings 

ment"!i r ° ad ^ a i a - S0 *’ nnnuall . v applied to the pa^ 
ment thereof. It is contended that the net earnings 

here referred to are intended to be exclusive of safd 

X^Te f ° r G ° Vernment ®«vice, no part of 

mitted t C :; r " Pany was rerei 'e. It must be ad- 
i. . that there is some force in this view But the 

WtXV’X I ’’ 6 r0Urt is of °P in ion that the plain 
p f f l he statute eannot he thus varied by construc¬ 
tion. The compensation accruing bv means of 
services performed for the Government is unquestion- 
ably earnings of the road and telegraph; audios there 
are no words in the act which go to show anv intern 

elX^XflhX I ' nr,lon of earnings from the other 

earninirs Li t > estlmat, ?R the amount of net 
earnings, the conclusion arrived at is, that no such 

exception can be made. The fact that by a subse- 

onehVlfTf T COmpany iR . n,,0 ' ved t0 re(ei '’ e i" money 
one-half of the compensation referred to, removes to 'a 

great extent the practical difficulties that have been 
suggested in this behalf.” n 

*. * . * * * * * 

Having considered the question of receipts or eam- 

ngs, the next thing in order is the expenditures which 
are properly chargeable against the gross earnings in 
order to arrive at the ‘net earnings,’ ns this expression 
is to be understood within the meaning of the act. As 
a general proposition, net earnings are the excess of 
the grow earnings over the expenditures defraved in 
producing them, aside from, and exclusive of, the 
expenditure of capital laid out in constructing and 
quipping the works themselves. It may often be 




difficult to draw a precise line between expenditures 
for construction, and the ordinary expenses incident 
to operating and maintaining the road and works of 
a railroad company. Theoretically, the expenses 
chargeable to earnings include the general expenses 
of keeping up the organization, and all expenses in¬ 
curred in operating the works and keeping them in 
good condition and repair; whilst expenses chargeable 
to capital include those which are incurred in the 
original construction of the works, and in the subse¬ 
quent enlargement and improvement thereof. W ith 
regard to the last-mentioned class of expenditures, 
however, namely, those which are incurred in enlarg¬ 
ing and improving the works, a difference of prac¬ 
tice prevails amongst railroad companies. Some 
charge to construction account every item of expense, 
and every part and portion of every item, which goes 
to make the road, or any of its appurtenances or 
equipments, better than they were before; whilst oth¬ 
ers charge to ordinary expense account, and against 
earnings, whatever is taken for those purposes from 
the earnings and is not raised upon bonds or issues of 
stock. The latter method is deemed the most con¬ 
servative and beneficial for the company, and operates 
as a restraint against injudicious dividends and the 
accumulation of a heavy indebtedness. The tempta¬ 
tion is, to make expenses appear as small as possible 
so as to have a large apparent surplus to divide. But 
it is not regarded as the wisest and most prudent 
method. The question is one of policy, which is 
usually left to the discretion of the directors.” 

******* 

“We are disposed to agree, therefore, with the judge 
who delivered the concurring opinion in the court 
below, that the twenty-seventh item of expenditure, as 
stated in the table of expenses, in the eighteenth find¬ 
ing, ‘expenditures for station buildings, shops, etc./ 
is a charge that may properly be made against 
earnings, since, as the fact is, such expenditures were 
actually paid therefrom, and were not carried to cap¬ 
ital account.” 

******* 




\\ e agree with the Court of Claims in its rejection 

thir v inT , * , L l ! reS ‘•° nta i ned in items seventeen to 
^ven \ n C table re / err ® d . to > excepting item twenty- 
^ i, i A J >a , yments of mterest on the bonded in¬ 
debtedness of the company should be charged to cap¬ 
ital interest account, and not to current expenditures 
Though payable out of earnings before any dividend 
cim be made to stockholders, they cannot be deducted 
foi the purpose of ascertaining the ‘net earnings’ of 
the road, as that term is to be understood in the sixth 
section of the act. The bonded debt incurred for die 
purpose of construction and equipment is but another 
rm of capital, analogous to preferred stock; and the 
interest accruing thereon is in the nature of a divi¬ 
dend on such capital. It has nothing to do with and 
cannot aftect, the amount of the net earnings of the 

So the expenses of land and town-lot departments 
and taxes on lands and town lots, are exposes nron’ 
erly belonging to the land department of the com¬ 
pany s property. They are entirely distinct from ks 
chargin' S the K "^'road company; and form no propel 
road?® account ’ a g aiIls ‘ the' earnings of the 

P “-r iS rf°M nd ] >y the Court of Claims that the'union 
Pacific Railroad Company did issue its first mortgage 
bonds as authorized by this section, and to the fifn 
amount allowed thereby. The company contend 

tdli f r ' f° b0nds - if its other inS 
est, should be charged as an expenditure against the 

earnings of the road, in taking an account its net 

venrh^lh" 11<h "° U ¥ reduce the net earnings of each 
- ear by ‘he amount of said interest. We have alread v 

• S Th" r P ni °? tha f this da ™ cannot t £ 

tuned The interest on these bonds do not anv more 
t an the interest on the bonds of any other eomrmiv 
form any proper portion of the expenditure® of the 

road to be considered in estimating the net ^rnin^ 
mentioned in section 6 of the act of 1862.” ® 

U T S KanSaS Pacific Railway Company 99 

U. &, 4oo4o9, the same question was before the court and 
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certain items were examined as to the propriety of the road’s 
action in deducting them before arriving at the net earnings 
out of which the five per cent due the Government should be 
paid. The court said: 

“The former insists that certain items should be 
excluded from the account which are claimed by the 
latter to be legitimate. These items are designated in 
Schedule C. annexed to the findings of the court below, 
and are as follows: 

‘‘First. ‘Depreciation account, or expense, not 
charged up.’ This is explained to be the amount 
necessary to put the road in proper repair, but which 
was not actually expended for that purpose. We are 
clearly of opinion that it is not a proper charge. 
Only such expenditures as are actually made can with 
any propriety be claimed as a deduction from earn- 
ings. 

“Secondly. ‘Construction acccount, or improve¬ 
ments and additions to track,’ etc. This item, accord¬ 
ing to what we have said in the Union Pacific Rail¬ 
road case,.ought to be allowed. 

“Thirdly. ‘Equipment accounts, or replacing and 
rebuilding rolling-stock, machinery,’ etc. This item 
should also be allowed as an expenditure properly 
chargeable to the earnings of the road, when actually 
paid out of the earnings and not raised by the issue 
of bonds or stocks. 

“Fourthly. ‘Real estate purchased for depot ground, 
etc., and expenses of same.’ This item is a proper 
charge if actually paid out of the earnings, and not 
raised by bonds or stock 

“Fifthly. ‘Expenses of land department.’ This 
item is not allowable. 

“Sixthly. ‘Interest on funded debt prior to pyblic 
lien.’ For the reasons expressed in the case of the 
Union Pacific Railroad Company, this item is not 
allowable, though the interest annually accruing on 
the first mortgage bonds issued upon the first 
393 15/16 miles of the road is payable out of the net 
earnings before the five per cent due the Government. 

“Seventhly. ‘Fifty per cent Government earnings 
withheld.’ This, as explained in the previous opin¬ 
ion, is not allowable to be charged as an expense.” 




u T s n S frr e u els Sugar Refinin S Company vs. McClain, 192 
t ' t Su ’ le C0U . rt examined the question of what consti- 

::f ~ nuai receipts ” in the business ° f re fi n - 

Zz^ziz °; ned h r the company - A -t z 

sugar came to these wharves in vessels which paid for the 

a mnS th 14) ' Afk “ r de ‘ iding that the wharves were 
a pait of the company s “plant” (p. 415), the court held the 

, pa ‘ " Crt ‘ part of the g^s receipts, but excluded inter- 
pa,™ hank deposits and dividends on stock in other com- 

It is evident that here the gross receipts and the cross 
earnings were the same. g 

In Grant w. II. & N. II. R. R„ 93 U. S„ 225, the discus 

ZsZZ'X* in «»■” 

courb^ JUAlCe Bradley delivercd ‘he opinion of the 

of 2Vr PaUy h ? ving retu med the entire balance 
of their gross earnings over and above current « 

penses, in the shape of dividends and surplus for the 

we do not ^whvthi'w^ ld o[ l !u"ll Ular T ‘ hereon ’ 
the law, The ofeje^of tL" la^ ™ 

ZZedTZ’t " P, '° fitS ’ ° nly; and ‘hat cannot be 

and^eZed io Z'V Pr ° fit ” Which is re ^red 
S <± are a P-t o"he 

-nake a second track when they hTku/n ^ 
track before, this would be a better,!i n of permanet 
improvement, and, if paid out of the earnings wou"d 
he fairly characterized as ‘profits used it, constrmW 
The works of the company would have an addition l 
value to what they fad “before, 'nth an ticreS 
capacity for producing future profits. This kind of 
expenditure is what Congress meant to reach when 
in the one hundred and twenty-second section re- 
2h 









ferred to, it imposed a tax not only on the dividends 
of everv railroad, canal, and turnpike company, but 
also on'‘all profits of such company carried to the ac¬ 
count of any fund, or used for construction.’ 

“The counsel for the Government insists that this 
bridge was a betterment, because it was much more 
valuable than the old wooden bridge. But the as¬ 
sessor did not include the excess merely: he assessed 
the whole expenditure bestowed upon the new bridge, 
without making any allowance for the old one. His 
idea seems to have been, that all earnings used in new 
constructions are made taxable by the act, without 
reference to betterments, or to their being substituted 
for other constructions. Indeed, his assessment is 
not for ‘profits used in construction,’ but for ‘earnings 
used in constructing new Windsor Bridge, $55,- 
712.GO.’ In this view he was decidedly wrong. 
Earnings expended on a new structure may or may 
not be profits.” 

In Barrv vs. Mo., K. & T. Rv. Co., 27 Fed., l-o, the defi¬ 
nition of net earnings given in N. P. R. R. vs. U. S., 97 
U. S.. above cited, was followed where a bondholder sought 
to enjoin the road from appropriating the earnings. 

Also, in So. Pac. vs. CommTs, 78 Fed., 237, 264-5, which 
was an inquiry into rates. 

In St. John vs. Erie Rv., 22 Wall., 136, 149, was involved 
the question of what were “net earnings” of a railroad as to 
dividends to be paid to a holder of preferred stock under an 
agreement that called for a prior payment “of mortgage in¬ 
terest and delayed coupons in full. 


“This clause was inserted doubtless out of abun¬ 
dant caution, to prevent the possibility of a claim 
being set up to the prejudice of the holders of the 
mortgage securities. Whether the restriction was 
necessary, for that purpose, we need not consider. 
The preferred dividends were to be paid out of ‘the 
net earnings of the road. 1 he lexical definition of 
m t is ‘clear of all charges and deductions.’—M ebster. 
‘That which remains after the deduction of all 
charges or outlay, as net profit.’—Worcester, p. 148. 



There is nothing in the agreement or the statute, 
and we are aware of no legal principle which would 
authorize the stockholders in question to analyze the 
selec t out a part of it, and to say that the net 
eai lings specified must be a predicate of that part, 
and of none other. The company had the right to 
conduct its operations, in good faith, as it might se^ 

material ‘V " n fr ° m them and a11 of them that the 
derived ^ th * com P utatlons of earnings were to be 

„ V'™' Can th ® con, P an y in ‘he case at bar be allowed to 
se ect out a part” of the cost of production, and say that the 
earnings “must be a predicate of that part and of none 
other, any more than was done in the case just cited? 

n Mobile <fc Ohio R. R. vs. Tenn., 153 U. S., 486, 496-7 
the question was, What were the net earnings of the road 
after the payment of 8 per cent dividend to stockholders? 

; ‘ A gain, dividends'can be rightfully paid only out 
of profi s. Corporations are liable to be enjoined by 
shareholders or creditors from making a distribution, 
in dividends, of capital. Taylor on Corporations, 
•section 060 , and authorities cited 

“The term ‘profits,’ out of which dividends alone 
(.m properly be declared, denotes what remains after 
defraying every expense, including loans falling due 
as well as the interest on such loans. Correy vs. 
7 ?™? nderry Rail . wa y Co., 29 Beav., 263. 

Ihe net earnings of corporations out of which 
profits are distributable in dividends are thus defined 
in ,st. John vs. Erie Railway Co., 10 Blatchford, 279- 
JSet earnings are properly the gross receipts less the 
expenses of operating the road to earn such receipts 
Interest on debts is paid out of what thus remains— 
that is, out of the net earnings. Many other liabil¬ 
ities aro paid out of the net earnings. When all lia- 
ulities are paid, either out of the gross receipts or out 
ot the net earnings, the remainder is the profit of the 
shareholders, to go toward dividends, which, in that 
way, are paid out of the net earnings.’ This case 
was affirmed by this court, 22 Wall., 136. 
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“In New York, Lake Erie & Western Railroad vs. 
Nickals, 119 U. S., 296, 308, the same general rule 
that shareholders are entitled only to dividends out 
of the net earnings derived from the operations of 
the company is reaffirmed.” 


In Society for Savings vs. Coite, 6 WaL, 594, 609, the 
court examined the question of what were the deposits of a 
bank for purposes of taxation: 


“Deposits are not capital stock in any point of 
view, and they are not even investments in the sense 
in which the word is employed in that provision. 
Where the deposit is general and there is no special 
agreement proved, it is doubtless true that the title 
of the money deposited in a hank passes to the bank, 
and the bank becomes liable to the depositor for the 
amount as a debt. Regarded entirely as a transaction 
between the bank and the depositor it would he cor¬ 
rect to say that the money deposited became the as¬ 
sets of the bank, and it may also he conceded that all 
such assets, unless invested in property or securities 
exempted from taxation, might he required to con¬ 
tribute to the support of the State government as the 
property of the bank, but it is obvious that the word 
deposits, as employed in that provision, is not used by 
the legislature in any such sense.” 


In N. Y., etc., R. R. vs. Nickals, 119 U. S., 296. 308, the 
court approved its former decision in St. John vs. Erie Ry.: 


“And that the materials for the computation of its 
net earnings in any particular year were to be de¬ 
rived from all of its operations, viewing its business 
as a unit, and not from a part of its operations, or 
without reference to the necessary and legitimate 
purposes to which its current receipts might be ap¬ 
plied for the benefit of all interested in the property. 
These principles were again applied in the analogous 
case of Warren vs. King, 108 U. S., 389. See also 
Union Pacific Railroad vs. United States, 99 U. S., 
402; Barnard vs. Vermont and Massachusetts Rail¬ 
road. 7 Allen. 512; Williston vs. Michigan Southern 
Railroad, 13 Allen, 400; Chaffee vs. Rutland Rail- 
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n a f, ^f\ Vt -;’ 110; Taf ' vs - Hartford, Providence <fe 
\*i k*! j, ai l()a< ^ s !•» 310; Elkins vs. Camden & 
Atlantic Co., 3(3 N. J. Eq. (0 Stewart), 233; Lock- 
hart vs. \ an Alstvne, 31 Mich., 76; Culver vs. Reno 
Real Estate Co., 01 Penn. St., 367.” 

In Sioux City £ Pae. R. R. vs. U. S., 110 U. S., 205, 207, 
208, the question was whether the interest to be paid on sub¬ 
sidy bonds received from the United States should be de¬ 
ducted before payment of taxes: 


e think that the judgment was right. The ac¬ 
cruing interest on the subsidy bonds loaned bv the 
government to the company, is payable by the com¬ 
pany at a future day, to wit, at the maturity of the 
bonds; and if a sufficient amount of the company’s 
annual net earnings is laid aside (as it should be) 
to meet that interest when it shall become due, the 
amount so laid aside would be directly within the 
scope of the Internal Revenue Act, as it stood when 
the net earnings in question arose. The 122d sec¬ 
tion of that act, as amended in 1866, imposed a five 
per cent tax, not only on all payments of interest due 
on bonds and on all dividends declared by anv rail¬ 
road or canal company, but also on ‘all profits of 
such company carried to the account of any fund, 
or used for construction.’ The profits here referred 
to are the profits arising from the operation of the 
road or canal, without deduction of interest paid to 
its bondholders or dividends paid to its stockholders, 
and correspond to the phrase ‘net earnings’ used in 
the stipulation of the parties in this case. Union Pa¬ 
cific Railroad Company vs. United States, 99 U. S., 
402. The expression in the act, ‘Profits carried to 
the account of any fund, would cover the exact case 
here if any portion of such net earnings had been 
carried to a fund created for meeting the interest to 
he paid on the subsidy bonds. 

******* 

“Be this, however, as it, may, it is clear that 
where, as in the present case, the interest is to he pro¬ 
vided for hv a fund, in the nature of a sinking fund, 
to be laid by for the purpose, the case comes within 
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the express terms of the internal revenue act; and no 
deduction of such accruing interest can he made from 
the taxable net earnings of the company.” 

What are Gross Earnings? 

“Gross” is defined in all the dictionaries, lay and legal, as 
being the whole or entire. “Having no deduction.” 20 
Cyc., 1367. “Opposed to net.” Webster’s International. 

Earnings converted into capital cannot be divested of 
their character as earnings for the purpose of escaping tax¬ 
ation. 

Lehigh Co. rs. Com.,55 Pa., 448; Taxation on capital stock. 
The company began business with a capital of $100,000 
which was gradually increased to a million from time to 
time out of the profits (449). 

“To enable it to escape taxation by calling profits 
capital is mere legerdemain” (451-2). 

Pac. Nat. Bk. of Tacoma vs. Pierce County, 20 Wash., 
657. 682: Taxation upon bank shares. This include* shares 
of stock held by the bank in other corporations. 

Com. rs. Hamilton Mfg. Co., 12 Allen, 298; Taxation 
upon the excess of the market value of all capital stock over 
the value of the real estate and machinery. The fact that the 
corporation owns bonds of the United States and that some 
of the stockholders live in other States, will not exempt it 
from liability to pay the full tax (Syl.). 

Detroit, &c., R. R. Co. vs. Com’rs, 119 Mich., 132: Tax 
upon gross receipts (used synonymously, with gross earn¬ 
ings, p. 134). This includes services for switching, 
money received for rental of trucks and terminals, interest 
on loans and deposits, but not to have computed in its 
mileage tracks over which it ran its trains but belonging to 
other roads (p. 134). 

In Railroad Company vs. Railway Company, 44 Ohio 
State, 287, 315, there was a contract to pay out of “the 
entire gross earnings and receipts” (p. 290): 



hat are gross earnings and receipts? Surely 
they are not net earnings and receipts. It has been 
earnestly contended that the word ‘receipts’ expresses 
something separate froip earnings and was intended 
to include only t lie thirty-five percent rents pa id under 
the prior lease. But the parties have not so expressed 
it in the lease; and on final argument the defendant 
admitted that as the parties had used the words ‘gross 
earnings and receipts’ these words might be taken to¬ 
gether as expressing the same thing, unless other parts 

/ o?r{ l ^ reemen t ex P ress a different construction” 
(p. 31o). 

Clark vs. Vandalia Co., 172 Ind., 409, 418: Question of 
taxation ot railroads on value of corporate propertv. 

learnings signify money; net earnings the sum 
received in excess of operating expenses” (p. 418). 

\\ hen surplus earnings are considered by the 
board to enhance the value of the capital cost of tax¬ 
ation, as they must he, to reassess and retax the same 
as money on hand or on deposit is doubly taxation 
pure and simple” (p. 418). 

In Com. vs. Penn. Gas Coal Co., 62 Pa. St., 241: Tax on 
net earnings or income. 

The net earnings or the income are the product 
of the business deducting the expenses only” (p. 
242). 

Com. vs. Ocean Oil Company, 59 Pa. (9 P. F. Smith), 61: 
Tax of three per cent on net earnings or income. 

“The question therefore is what is the meaning of 
net earnings or income.’ Does it mean as it was con¬ 
sidered by the Treasurer in his report to the Auditor 
General the product of the business after deducting 
the expenses only (p. 63)? 

“But it is contended by the company that the an¬ 
nual product must first be applied for the redemption 
of capital and this would leave no net earnings or in¬ 
come to tax. The court below compromised between 





these two constructions and held there must be an ap¬ 
plication of so much of the annual product as would 
repay the capital in the probable number of years 
that the oil would flow or he taken from the land and 
then the surplus would be the net earnings or in¬ 
come subject to taxation (pp. 63 and 64). 

“The present company pays dividends which are of 
course its net earnings or income and it is the net 
income, whether declared or not. the State intended 
to tax. This is the plain, common sense meaning of 
the term made familiar to everyone since the forma¬ 
tion of the internal revenue system. The theory of 
the company is that the capital must he repaid to its 
stockholders and then it has no capital left” (p. 64). 

Com. vs. Pa. Gas Coal Co., 3 Brews. (Pa.), 107: Tax on 
net earnings or income: 

“The court below allowed a taxation of the cost of 
exhausted land before net earnings were arrived at 
for taxation (p. 100). This was reversed by the ap¬ 
pellate court saying, The net earnings or income are 
the product of the business deducting the expenses 
only’” (p. 113). 

Phil. Contributorship for Ins. vs. Com., 98 Pa., 48: Tax 
on net earnings or income: 

“It is claimed by appellant that the interest on 
United States bonds and Pennsylvania State bonds 
which were exempt from taxation and the loss occa¬ 
sioned by the sale of United States bonds at a lower 
price than paid for them were not a part of net earn¬ 
ings or income. The court held, however, that this 
was a franchise tax and that the interest was properly 
included and that any loss on the sale of bonds could 
not be deducted” (p. 52). 

Com. vs. U. S. Express Co., 157 Pa., 579, 584: Tax on 
gross receipts. Company not entitled to deduct amounts 
paid other companies for transportation (p. 584). 

“The defendant might, with equal propriety, claim 
the right to deduct office expenses and cost of local 
delivery” (p. 584). 




Com. vs. Phil, and Erie R. R., 164 Pa., 252: Tax on net 
earnings. Rental paid by the road for equipment and roll¬ 
ing stock is deducted as operating expenses to ascertain net 
earnings: 

Engines and the freight oars and passenger cars 
and the necessary supplies are as essential to the run- 
mng ot the road as rails and cross-ties and stations, 
and the supplies necessary to them. The road could 
not be run at all without them, and if they have to be 
lured because the company is unable to own them 
we cannot understand why the cost of hiring them 
should not be regarded as part of the operating ex- 

nr'T* / p - f 26 . 0 ) • Tlie ne t earnings or income are the 
product of the business deducting expenses only.” 

State vs. St. Paul vs. Ry., 30 Minn., 311 ; 

“ T * x ° n £ ross earnings based on receipts on ac- 
count of the operation of said railroads (p. 312). 

It is clear that these are the onlv receipts of which 
any account is to be taken between the company and 
the State; and, as that account is to be kent and m 
abstract thereof furnished to the treasurer for the 
purpose of ascertaining earnings on which the three 
per cent is to be paid it is equally clear that no other 
receipts were intended to enter into the compensation 
or make any part of such earnings” (pp. 312, 313) 

State vs. N. Pac. R. R., 32 Minn., 204, 205: Tax on "toss 
earnings: 

‘‘Held that these include earnings on leased lands 
within the State” (p. 300). a 

Railway vs. Shinn, 52 Ark., 93, 97: Tax on gross earn¬ 
ings of the railroad. Held to include earnings of the trans- 
portation oi another company operated by it (p. 97) 

Smith vs. Hates Machine Company, 182 Ill., 163- Con¬ 
tract to pay money out of earnings. ‘'Earnings does not 
mean net earnings” (p. 169). “The acceptors were not en- 
3h 
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titled to deduct the expenses of the contract before paying*' 
(p. 170). 

State vs. Central Tr. Co., 106 Md., 208: Tax on gross 
receipts or earnings from all sources within the State (pp. 
279-280). 

The various items which were held to be included within 
this term were set out on page 78, as follows: 

“1. Earnings from the investment of portions of 
its capital, surplus, and dividends, in real estate, 
ground rents and mortgages. 

“2. Earnings from some investments in bonds and 

stocks of other companies. 

“3. Profits un dealings in real estate, ground rents 

and mortgages. 

**4. Earnings from loans on collateral securities. 

*5. Earnings as trustees under mortgages. 

“6. Profits from participation in various under¬ 
writings** (p. 278). 

Belfast, etc., 1\. R. vs. Belfast, 77 Me., 452, 455. 

A by-law to divide the net earnings semi-annually among 
stockholders: 

“In a general sense net earnings are the gross 
receipts less the expenses of operating the road to earn 
such receipts. But several kinds of charges must be 
first taken out of net earnings before dividends can 
be declared’* (page 452). 

“Therefore, if there is a bonded debt the interest on 
it must be reckoned out of net earnings** (page 452). 

“The general practice of railroads has been to in¬ 
clude with expenses chargeable to capital those which 
are incurred in the original construction of the road. 
The courts have admitted the reasonableness of this 
rule. The idea is that the capital paid in and the 
capital borrowed unitedly produce the earnings and 
that a share of the same should be accorded to each. 
The distinction between expenses for construction and 
ordinary expenses is maintained in the leading cases’* 
(page 453). 


Citing Corry vs. Railroad Co., 29 Beav., 263; Bouch vs. 
X.R., L. R., 4 Ex. Div., 133; Mills vs. Northern R. Co., L R 
o Ch. App., 621; Pierce vs. R. R., 125. 

People vs. Roberts, 52 X. Y. Supp., 859, 860. 

Tax upon steam roads based on the gross earnings within 
the State: 

The franchise of the relator is one for railroad 
purposes. * * * Some of the stocks and bonds, 
the income Irom which has been charged up by the 
Comptroller as a part of his gross earnings may be 
stocks and bonds of corporations which are feeders to 
the railroad and its holding of their stocks and bonds 
may be for the purpose of controlling such corpora- 

8 la ^ tu ‘^ * n harmony and conjunction 
I ' 1 b Jt mul purchase and holdingof such securities 
tor such purposes may, perhaps, be said to he incident 
h^iness. If so the receipts derived therefrom are 
correctly classed as part of its gross earnings as a rail¬ 
road corporation; but if, on the other hand, they are 
not held for any such purpose but are investments 
made from its surplus capital the income, nevertheless 
constitutes a part of the earnings of its capital stock 
and the relator cannot be heard to complain because it 
was derived from a source and a kind of business it 
was not authorized to engage in” (page 860). 

N. Y. vs. 34th St. Ry„ 122 N. Y. Supp., 344, 346 Tax 
on gross receipts (“gross earnings” also used): 

“Wherever the words ‘gross receipts’ are used they 
icfer to receipts from operation and the words thus 

346) hnV6 10611 consid ered to mean ‘fares’” (page 

Profits” are regarded by some courts as “net earnings ” 
32 Cyc., 587. b ' 

Connolly vs. Davidson, 15 Minn., 519. 








By other courts “profits” is regarded as a less compre¬ 
hensive term than “earnings.” 

3*2 Cyc., 588, n. 35. 

Wallace vs. Penn. Co., 195 Pa., 127, 129, 130. 

So. if “profits” * * * denotes what remains after de¬ 

fraying every expense (153 1 . S., 49<) it follows, a for¬ 
tiori, that what remains in the present case after deducting 
the cost of raw materials is not gross earnings. 

“When the tax is laid upon or measured by the 
gross earnings of a corporation, this term includes ail 
income from its business, but does not include. ca>h 
received from the sale of property or raw material in 
which a portion of the capital was invested.” 

37 Cyc., 1030. 

State vs. Y. W Tel. Co., 10/ Minn., 390. 

State vs. St. Paul R. R., 30 Minn., 311. 

X. Y. r*. Fulton St. R. R., 130 N. Y. App. 
Div., 791. 

Com. vs. Brush Elec. Lt. Co., 204 Pa., 249. 

The “net profits” or “net earnings” from which dividends 
can be paid are properly the gross receipts less the expenses 

of carrving on the business of the corporation to earn such 

«/ • - 1 

receipts. 

Van Dyck vs. McQuade, 86 Y. Y., 47. 

Williams vs. Western Union, 93 N. Y., 162, 191. 
Phillips vs. Eastern R. R., 138 Mass., 122. 

Park vs. Grant Locomotive Works, 40 N. J. Eq., 114, 

121 . 

“Yet earnings” are the gross receipts less the current work¬ 
ing expenses, not including interest on money borrowed. 
Corrv vs. Londonderry Rv., 29 Beav., 263. 

People vs. Supervisors, 4 Hill, 20. 



“Net earnings” are the gross receipts less the expenditures 
made in obtaining them, exclusive of the capital invested in 
construction and outfit. 

Colting vs. R. R. ( 54 Conn., 156, 168. 

The case chiefly relied upon by the gas company is the 
Brooklyn Gas Company vs. Morgan, 144 N. Y. App., 266; 
66 Supp., 711. In this case the court considered what were 
t io gros> earnings of a gas company for the purpose of taxa¬ 
tion. The court held that coal and oil used to make gas 
were not taxable; that these were a part of the gross receipts, 
not a part of the gross earnings. “Earnings do not include 

capital, hut are the production or outgrowth of capital” 
(page 267). 

The court decided, however, that coal used under the fur¬ 
nace and the labor employed in making gas were properly 
classed as part, of the gross earnings (page 267). 

On page three of the record is a frank statement by the 
company of what it considers raw material. These include 
purifying materials, boiler fuel, water, coal carbonized, gen¬ 
erator fuel, water-gas oil and gas from other sources. It is 
very obvious that purifying materials, boiler fuel, and gen¬ 
erator fuel in the above list are not converted into gas and 
under the Morgan decision would he properly classed as gross 
earnings. The judgment of the court below must in any 
view of the case he modified by adding at least these to the 
gross earnings. The list is illuminating as showing what, 
m the opinion of the company, should be deducted from 
gross earnings. It is an admission sub modo that the cost 
ol production should he deducted before the gross earnings 
are taxed. This is contrary to every authority upon the 
subject. 

The situation is that a gas company having a capital stock 
of $150,000, with assets many times that and an annual 
earning capacity of over $160,000, admits that the raw mate¬ 
rial (see page 3 of the record) is paid for partly out of its 
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earnings, but claims that it is entitled to exemption for all 
the raw materials because part of it was paid out of the capi¬ 
tal. It is difficult to see how, in spite of this statement in the 
record, any part of the amount so spent for raw materials 
can be said to be capital. 

Respectfully submitted, 

C. II. SYME, 

F. H. STEPHENS, 

For Appellant. 

( 29944 ) 
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31 it thp (Uoml of Appeals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1916. 


No. 2897. 


DISTRICT OF COLUMBIA, APPELLANT, 

VS. 

THE GEORGETOWN GAS LIGHT COMPANY 

APPELLEE. 


BRIEF FOR APPELLANT. 


Statement. 

By section 7 of the Act of Congress approved July 20, 

1S54 (10 Stat., p. 786, 7), the appellee, plaintiff below, 
was authorized— 

to manufacture, make and sell gas, to be made 
of coal, oil, tar, peet, pitch, turpentine, or other 
material, and to be used for the purpose of light¬ 
ing the city of Georgetown, or the streets thereof 
and any buildings, manufactories, or houses 
therein contained and situate.” 

At the time of the grievance set out in the declaration 
the plaintiff was engaged in the performance of the above 
mentioned functions, and used in the making of gas, 
the articles specified in the declaration, the specific 
and aggregate cost of which is also set forth under the 
caption “cost of materials used in making gas” (Rec., 
p. 3). 

1—5207 
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Bv the terms of section 5 of the Act of Congress ap¬ 
pro v r ed July 1, 1902 (32 St at., 019), set forth in the record 
(Rec., p. 2), the Gas Company was required to make, 
through its officers, an affidavit to the board of personal 
tax appraisers on or before the 1st of August of each 
year as to the amount of its “gross earnings” for the 
preceding year ending June 30th. 

The Gas Company made this affidavit showing its gross 
earnings to amount to $97,719.58. It did not, however, 
as stated in the brief for appellant (Brief, p. 2) make 
“a further return of $63,604.99.” In answer to a call 
from the assessor for a statement showing how it arrived 
at the sum of $97,719.58, it did furnish to the assessor a 
statement of its gross receipts , and the deductions there¬ 
from, which resulted in the said sum of $97,719.58 as its 
gross earnings (Rec., pp. 2-3). Thereupon the board of per¬ 
sonal-tax appraisers levied an assessment against the 
Gas Company on the basis of $160,993.99, being the 
sum total of the Gas Company’s gross receipts , and noti¬ 
fied the Gas Company of its right of appeal (Rec., p. 3). 
The Gas Company duly prosecuted the appeal, but the 
Board of Personal Tax Appeals sustained the assess¬ 
ment (Rec., p. 4). The Gas Company on May 15, 
1914, made unconditional tender to the Collector of 
Taxes, in cash, in legal tender money of the United 
States, of the amount of tax due on the sum of $97,719.58, 
which he refused to accept, and demanded of the Gas 
Gompany on June 8, 1914, the payment of $8,047, 
the amount of tax based on the Gas Company’s gross 
receipts, together with a penalty of one per centum 
on said whole sum, including the sum of $4,885.98 
tendered to the collector anti refused by him (Rec., p. 
4). Under the duress and threats of the collector, as set 
forth in the declaration (Rec., pp. 4-6), the Gas Com¬ 
pany paid the excess sum of $3,241.49, and then brought 
this action to recover back that sum. 




3 


None of the facts were disputed and the appellant 
demurred to the declaration, which demurrer was 
overruled, and appellant electing to stand on its de¬ 
murrer, judgment was entered for the Gas Company 
(Rec., p. 7). 


ARGUMENT, 

I he business of the Gas Company from which it 
derives earnings’’ is that of selling gas , and the gas 
which it sells and the materials of which and by which 
the gas is made together with its plant for manufacturing 
and distributing the gas constitute its capital. It is 
en S&8^d hi selling a commodity , which commodity, 
whether it was originally gas or materials turned into 
gas by its processes of manufacture, is a part of its capital, 
01 stock in trade, just as is the merchandise in an 
ordinary retail store. In order to carry out its corporate 
functions and continue to supply the public with gas, 
it can not, after the distribution of this part of its capital, 
suspend business, but it must maintain a sufficient 
quantity of this commodity on hand to furnish a con¬ 
tinuous supply, and when this part of its capital is sent 
out to consumers, it must be replaced by at least an 
equal quantity. 

The movement of its capital is thus seen to be, first, 
cash converted into gas, by the purchase of materials for 
making gas, or of gas ready made; then gas sent 
out to consumers and converted back into money; then 
so much of the money as represented the capital in the 
lorm of the cash cost of gas or materials made into 
gas, is returned to capital. 

The contention of the Gas Company is that until the 
restoration of this part of its capital has been effected 
there are no “earnings,” gross or otherwise. The con¬ 
tention of the appellant is that its “gross earnings,” 
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within the meaning of the tax law, are its entire gross 
receipts. This is plainly the claim because, as already 
shown, the tax levied is upon the total gross receipts , 
and in the opening of the argument for appellant counsel 
say, in their brief (p. 3): 

“Are the ‘gross earnings’ of the company the 
total amount it receives from the sale of gas, or is it 
the total amount less the cost of raw materials?” 


The question thus raised calls for the interpretation 
of the act of Congress imposing the tax. An examina¬ 
tion of the statute will show that the statute deals with 
divers corporations in groups or classes, with differing 
bases of computation, and differing rates upon those 
bases. 


In the first group or class are assembled, without 
discrimination as to basis of computation , the following: 

National banks; trust companies, gas companies, 
electric light companies, and telephone companies— 
these are all taxed on the basis of their “ gross earnings" 
(Rec., p. 2). In the second group are street railroad 
companies—tliese are taxed on the basis of their 
u gross receipts" (Rec., p. 2). In the third group are in¬ 
surance companies—these are taxed on the basis of their 
u premium receipts" (Rec., p. 2). 

In the first group, taxed on the basis of “gross earnings 
the rate for banks and trust companies is “si.r per 
centum;” for gas companies, “ five per centum; tor 
electric lighting and telephone companies, “ Jour per 
centum” (Rec., p. 2). In addition to this the real estate 
of each and all of them is to be taxed as other real 
estate (Rec., p. 2). In the second group, taxed on the 
basis of their u gross receipts" the rate is “ four per centum ’ 


(Rec., p. 2). 

In the third group, taxed on the basis of “premium 
receipts,” the rate is “ one and one half per centum.” 
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It is respectfully submitted that when an act of legis¬ 
lation so pointedly provides for different bases and dif- 
Jercnl rates of taxation for corporations .engaged in 
different functions, it must be construed as intending to 
create different bases for assessment and different rates 
of tax for the corporations affected. When it provided, as 
a basis for one group, the “gross earnings” of that group 
and fixed the different rates thereon for the members of 
that group, and for another group the “gross receipts" 
of that group, there was a purpose in saying “gross earn¬ 
ings in one case and “gross receipts” in the other, and 
the two terms, “gross earnings," and “gross receipts," 
were not used synonymously and can not be used in¬ 
discriminately and interchangeably by the tax assessors 
ami collectors. Where Congress has seen fit to make a 
difference, that difference must be observed, and the 

assessors can no more confound the bases than they can 
the rates. 

“Gross earnings” whatever it may mean, must mean 

the same thing to all the members of the group to which it is 

applied. If it means the same thing as “gross receipts” 

applied to the Gas Company, it must have the same 

meaning when applied to any other member of the same 
group. 

Apply the meaning contended for by counsel for ap¬ 
pellants to a national bank. That is taxed on the basis 
of “gross earnings,” the same as the Gas Company. If 
gross earnings' be held to mean “gross receipts,” in 
that case it leads to the reductio ad absurdum. 

A national bank s business is to lend money at interest. 
It lends out, as does the Gas Company, part of its capi¬ 
tal, m the form of money instead of in the form of 
gas. It receives back its capital, in money, plus interest, 
the profit thereon. Its “gross receipts” are undeniably 
the capital and interest, but are they also its “gross 
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earnings ,” or may the returned capital be deducted, and 
the interest only represent the “gross earnings ”? 

The legal rate of interest which it may charge is 6 
per centum. If the bank sends out SI,000 of its capital 
for one year at 6 per centum interest, when paid it will 
receive SI,060. If S60 represents its “gross earning” 
the tax thereon at 6 per centum as provided in the act 
would be S3.60, but if “gross earnings” means “gross 
receipts ,” as contended by appellant’s counsel, then the 
6 per centum tax must be computed upon SI,060, and 
would amount to S63.60, the entire interest and S3.60 of 
the capital. Under this construction of the statute, every 
loan made by the bank would involve a loss of all 
interest and part of its capital, because it must always 
pay more in taxes than the law allowed it to charge for 
the use of its capital. 

It is a fundamental rule in the interpretation of 
statutes that a construction shall never be adopted which 
leads to absurd consequences. 

Furthermore, if by “gross earnings’’ Congress meant 
“gross receipts,” why was it so careful to fix a “gross 
earnings” basis for one group and a “gross receipts” 
basis for another? The mere fact that it uses one term 
for one class, and another term for a different class, is, 
alone, sufficient to lead to the conclusion that it meant 
different things and not the same things. 

Counsel for appellant ask, in their brief (p. 3): 

“If the cost of material should be deducted, 
why not the cost of labor?” 

If this were an authorized invitation to make a further 
deduction it would be the obvious duty of the Gas 
Company to accept it. But the distinction seems to be 
quite obvious. Any and all receipts from labor con¬ 
stitute an “earning”—a gain, a recompense for the thing 
done. It may be inadequate, but it is still an “earning. 
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thm.Jh h h ° a j b0rS f ° r a PCnny a day earns a penny 
though he may deserve more. The man who lends a 

dollar and receives back a dollar and one penny has also 

< arned a penny, but if he receives back but $1 he has 

earne nothing , and if he receives back but 99 cents 

he has not “earned” 99 cents, but has lost one. ' 

The labor is the operating expense necessary to make 

the capital profitable and is paid out of those profit 

i 1C 1 C °"" t,, ; l,e ‘ S ross earnings,” but until the capital 
returned ‘here are no profits. The sole purpose 
o emp oying abor upon capital is to make it profitable 
apital earns nothing unless it returns with an increase. 
arge number of authorities are cited in the brief for 
appellant, but not one of them, it is respectfully sub- 

nitted, except the case of the Brooklyn Union Gas Co 

vs. Morgan, 114 N Y Ann n;„ o«« , 

k • k C , pp - Dlv -> 2 <>6 (cited on page 21 

of re , aC leS the question whether, in a statute 

of this kind, making an express distinction between “gross 

“f “ gr ° SS r€CeiptS ’” in a ^siness involving 
the sale of a commodity, the capital cost of the com¬ 
modity itself must not be returned, before there can be 
any earning. 1 he decision in that case, unless this court 

s prepared to disregard it as unsound, is conclusive of 
this case. 

* n 9 i« a i Case ’ decided in J une, 1906, the court says 

1 he relator is required by section 186 of the 
lux L a w (Laws 1896, p. 858, c. 908) to ‘pay to 
the .state for the privilege of exercising its cor- 
porate franchises or carrying on its business in 
such corporate or organized capacity in this 
Mate an annual tax which shall be five-tenths of 
one per centum upon its gross earnings from 

o tLTf r*V n ‘!u S State -’ The S ross receipts 
the relator for the year ending Octobpr *31 

ms were 13,805,626 ,„d „„ g ZtlS i 

the comptroller fixed the tax under the statute 







above referred to at five-tenths of one per cent, 
amounting to $19,028.13. The relator is engaged 
in the business of manufacturing and selling gas. 
For the production of such gas it purchases from 
time to time raw material, consisting principally 
of coal and oil, which it transformed into the manu¬ 
factured product. It appeared before the comp¬ 
troller that at all times during the year end¬ 
ing October 31, 1898, a portion of the capital 
of the company was invested in such raw material, 
which from time to time was converted into 
manufactured product and came back to the rela¬ 
tor as cash, being part of the price of gas sold to 
the consumers. During the year in question the 
relator thus expended for raw material 8947,- 
546.28, which material was made into gas and 
sold to the consumers and is included in the gross 
receipts of the company of 83,805,626.15 as above 
stated. 

“The comptroller has thus fixed the tax not 
on the ‘gross earnings' of the relator , as required 
by the statute , but on its gross receipts. Capital of a 
corporation which must first be invested before it 
begins to earn anything can not be said to be a part 
of the earnings of such corporation merely be¬ 
cause it is turned into cash, and thus in one sense 
becomes a receipt of the corporation. Earnings 
do not include capital, but are the productions or 
outgrowth of capital. In some cases, like the one 
now under consideration, the capital must be sup¬ 
plemented by labor, and such other expenditures 
as may be incidental to the development of the 
manufactured product from the raw material. 
Such incidental expenditures are doubtless part 
of the ‘gross earnings.’ " 

So far as counsel for the Gas Company has been able 
to discover, the foregoing decision has not been questioned 
in the decision of any court , State or Federal. The in¬ 
dustry of counsel for appellant has brought to light no 
decision which questions it or asserts a contrary doctrine. 






lhe case itself was important. The amount involved 
lo the city was approximately fire thousand dollars annu¬ 
ally. If the decision in that case is unsound, the Court 
of Appeals of New York could have been applied to for 
a reversal, yet it stands unreversed as the law in New 
York today. 

While the industry of counsel for appellant has found 
no case in conflict with the above decision, it has taken 
a wide range of research among cases irrelevant to the 

question here presented, a large number of which are 
<*ited in their brief. 

As illustrating how far afield counsel for appellants 
have gone in their citations of authorities may be 
noticed the cases of Connolly vs. Davidson, 15 Minn., 519 
(Brief, p. 1 9 ), and Wallace vs. Pennsylvania Railroad Co 
195, Pa. St., 127 (Brief, p. 20). 

The first case was an action for personal injuries, by a 
deck-hand on a steamer, claimed to have been sustained 
through the explosion of the boat’s boiler. Testimony 
was given to the effect that Davidson was part owner 
ol the boat and equally interested with the other owner 
in hei earnings. I lie question in the case was whether 
the trial court had rightly instructed the jury as to 
whether Davidson’s interest in the “earnings” of the 

boat was sufficient to hold him liable to plaintiff as a 
partner. 

1 he second case was also an action for personal in¬ 
juries, claimed to have been sustained by the plaintiff, 
who was a boarding-house keeper, while she was a pas¬ 
senger on one of defendant’s trains. The plaintiff 
claimed that her “earning capacity” had been impaired 
b\ tlu' injury and the question presented was whether 
there was any evidence to go to the jury on the question 
of impaired earning capacity. 

1 he observations in the opinions in these cases, which 
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appear to have attracted the notice of appellant’s counsel, 
obviously have no bearing, as authority, upon the ques¬ 
tion presented by this record. 

Facts of Case Not Disputable. 

Some question appears to be suggested in the brief for 
appellant that all the raw materials which are charged 
to capital are not converted into gas and that the 
same were paid for in part out of the company’s earnings 
and not from capital (Brief, pp. 21-2). 

The case is on demurrer, and it is the office of the de¬ 
murrer to admit, not to deny, the facts alleged. 

The declaration alleges that these materials were “used 
in making gas” (Rec., p. 3). It does not set out the 
physical and chemical process, which was unnecessary, 
but does allege the fact, which could only be put in 
issue by a plea. It is not as matter of law or fact “obvious 
that purifying materials, boiler fuel and generator fuel” 
“are not converted into gas” (Brief, p. 21). Just to what 
extent and in what form, under the process, these ele¬ 
ments enter into the gas product is a physical and 
chemical question of fact, which can not be solved by a 
demurrer. So the statement that the materials were 
“paid for partly out of its earnings” (Brief, pp. 21-2) 
is directly opposed to the averments of the declara¬ 
tion. The declaration plainly states that “the money 
so spent for the said raw materials purchased as aforesaid 
was taken from its capital ” (Rec., p. 3), and the descrip¬ 
tion of how that capital was formed in no respect quali¬ 
fies that statement. That description is that surplus 
earnings remaining to the company— 

“after providing for the payment of all charges and 
expenses , including real and personal taxes for and 
during the year in which said earnings had accrued , 
and of dividends on its capital stock'' 


had been “theretofore added to its capital.” Certainly it 
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was a legitimate course of procedure to transfer surplus 
earnings, not required for any of those purposes, to capital, 
and once this had been done, this surplus became capital 
just as much as any other property. If all the cash 
capital the company had was composed of surplus earn¬ 
ings, remaining after payment of all charges and ex¬ 
penses, taxes, and dividends, which surplus was trans¬ 
ferred to capital, it would then be just as much 
capital as it it had never been earnings. Indeed, all 
surplus earnings, if not applied to dividends, ipso facto 
became capital. Such surplus could never become the 
earnings of a subsequent year and the tax upon it for the 
year during which it accrued had already been paid. 

It is respectfully submitted that the judgment should 
bo affirmed. 


WM. G. JOHNSON, 
Counsel for Appellee. 
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